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LIMITATION BILL 2004 
Consideration in Detail 

Clauses 1 and 2 put and passed. 

Clause 3:  Interpretation - 
Ms S.E. WALKER:  Has the definition of “personal injury” been extended or changed in any way from the 
definition in the current Act? 

Mr J.A. McGINTY:  The definition of “personal injury” in the clause includes a disease, impairment of a 
person’s physical condition, and mental disability.  Previously there was no definition of mental disability.  It has 
been taken from relevant mental health legislation and has informed the creation of this definition, so it has not 
specifically come from anywhere other than mental health legislation.  Parliamentary counsel drafted this to give 
some measure of certainty to mental disability.  The Limitation Act does not currently contain the definition of 
personal injury. 

Ms S.E. Walker:  I can see that. 

Mr J.A. McGINTY:  This was an attempt to ensure that this had some meaning.   

Clause put and passed. 

Clause 4:  Application of Act - 
Mr J.A. McGINTY:  I move -  

Page 7, line 1 - To insert after “50” -  

or 51, as is relevant to the case, 

It is purely consequential on an amendment to new clause 51, which it is proposed be inserted. 

Amendment put and passed. 

Mr J.A. McGINTY:  I move -  

Page 7, lines 2 and 3 - To delete “ — (a) if, under that” and insert instead -  

if, under the relevant 

Amendment put and passed. 
Mr J.A. McGINTY:  I move -  

Page 7, line 7 - To delete “; but”. 

Amendment put and passed. 
Mr J.A. McGINTY:  I move -  

Page 7, lines 8 to 15 - To delete the lines. 

Amendment put and passed. 
Mr J.A. McGINTY:  I move -  

Page 7, lines 24 to 26 - To delete the lines and insert instead -  

 (b) the personal injury was incurred -  

 (i) in the course of the person’s mother giving birth to the person; or 

 (ii) immediately after, and arising from, the person’s mother giving birth to the 
person,  

whether the birth was by way of natural childbirth or a medical procedure; and 

This amendment came out of discussions with the Australian Medical Association to which I was referring 
earlier.  The existing wording was thought to cover only up to the point of birth of a child and not what 
subsequently happened in the immediate aftermath of the birth.  The AMA was keen to see it extended to the 
whole neonatal period.  We said that we were happy to make sure that somebody who deals with the birth of a 
child or its immediate aftermath, such as resuscitating a child after it is born in difficult circumstances, should be 
the beneficiary of the new provisions that require legal action to be taken somewhat sooner.  If, for instance, the 
baby was born with a hole in the heart, which is a congenital condition and is not a question of negligence - if I 
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may give that as an example - and surgery was carried out to remedy the hole in the heart, that would not really 
relate to the birth.  We wanted things that related to the birth of the child or the immediate aftermath of the birth.   

Ms S.E. Walker:  How do midwives go now that people are going back to natural birthing? 

Mr J.A. McGINTY:  They would be covered. 

Ms S.E. Walker:  They would have to get the same sort of professional indemnity that obstetricians get. 

Mr J.A. McGINTY:  That is another issue completely.  I have a difficulty because an awful lot of midwives and 
community-based midwives live in my electorate and operate there.  They are putting a certain amount of 
pressure on me in respect of that issue.  They cannot get indemnity insurance unless they work through the 
government system and are picked up by RiskCover.   

Mrs C.L. Edwardes:  Does the Government license them? 

Mr J.A. McGINTY:  We employ them for the purposes of extending insurance cover to them, even though they 
are community-based midwives.  

Ms S.E. Walker:  A mother would have to sue the State. 

Mr J.A. McGINTY:  Not necessarily.  A community-based midwife employed by the Government through the 
Women’s and Children’s Health Service could be sued, but it would effectively be the State -  

Mrs C.L. Edwardes:  The Government indemnifies them. 

Mr J.A. McGINTY:  They would be insured through RiskCover.  This was done directly in response to the 
AMA.  We did not go as far as the AMA wanted.  We thought it was unfair to have two people in a delivery 
ward, one of whom was covered because of her association with the delivery and the other of whom was not 
covered because of her association with the immediate aftermath of a delivery.  That is particularly relevant to 
bringing forward those legal actions, particularly past cases, which are now required to be brought within six 
years of the legislation or within the current limitation period, whichever is the shorter.  We have broadened that 
marginally.   

Amendment put and passed. 
Mr J.A. McGINTY:  I move -  

Page 7, lines 30 to 32 - To delete the lines and insert instead -  

— 

(a) 6 years have elapsed since commencement day; or 

(b) the limitation period that would have applied but for this subsection has expired, 

and for the purposes of this Act the cause of action is to be taken as having accrued on 
commencement day. 

The purpose of this amendment is to ensure that the limitation period is not extended as a result of the operation 
of this provision, which could theoretically happen in some cases without this amendment.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 5 put and passed. 

Clause 6:  Application to State - 
Ms S.E. WALKER:  As the Attorney General’s advisers have explained, this clause is very unfair.  It means that 
the Office of State Revenue can pursue a cause of action against a member of the public for the rest of that 
person’s life.  On the other hand, the member of the public has only one year in which to pursue it.  Is that 
correct?   

Mr J.A. McGinty:  There is nothing in this Bill on tax matters.  I am not sure whether there is anything in 
relevant state revenue legislation.   

Ms S.E. WALKER:  The clause states that this Bill does not apply to an action by the State for the recovery of a 
tax or interest on a tax. 

Mr J.A. McGinty:  This Bill does not apply, but a limitation period might be contained in other legislation.  We 
essentially want to say that revenue matters are outside it.   

Ms S.E. WALKER:  Were they inside the matters contained in the current Act?   
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Mr J.A. McGinty:  I am fairly sure the answer is that there are no current limitation periods.   

Clause put and passed. 
The SPEAKER:  It is now six o’clock.   

Mr J.A. McGINTY:  Mr Speaker, we could complete this stage of the Bill very quickly, if you were to show a 
little indulgence for perhaps five minutes.   

The SPEAKER:  There are a number of amendments standing in the minister’s name.   

Mr J.A. McGINTY:  Mr Speaker, could I move en bloc the balance of the amendments that are standing in my 
name?   

The SPEAKER:  Each clause must be voted on individually.   

Clauses 7 to 40 put and passed. 

Sitting suspended from 6.02 to 7.00 pm 

Clause 41:  Meaning of confirmation - 
Mr J.A. McGINTY:  I move -  

Page 25, line 25 - To insert after “title” -  

and makes the payment in circumstances not inconsistent with an acknowledgment of that 
right or title 

This amendment was made following a submission from the Law Society of Western Australia.  It is designed to 
make it clear beyond doubt that payments such as those made ex gratia or on a without prejudice basis will not 
operate to extend the limitation period.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 42 put and passed.   

Clause 43:  Formal requirements for acknowledgments - 
Mr J.A. McGINTY:  I move -  

Page 26, line 18 - To delete “this Act” and substitute - 

section 41(1)(a) 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 44 to 46 put and passed.   

Clause 47:  Persons with mental disability under 18 when cause of action accrues - most beneficial 
limitation period applies -  
Ms S.E. WALKER:  Clause 4 provides that the limitation period for obstetrics will be six years.  Clause 34 
provides that on application a court may extend the time by another three years.  Is there any other way in which 
the time period can be extended? 

Mr J.A. McGINTY:  Clause 47 essentially provides that the most beneficial of the limitation periods will apply 
if -  

Ms S.E. Walker:  I know that.  I want to know whether there is any other way in which a person who has 
suffered a personal injury at birth can extend the limitation period. 

Mr J.A. McGINTY:  If there is no responsible parent or guardian, the limitation period is effectively suspended 
during that period.  An extension can also be granted in circumstances in which no rational decision was made 
by a parent or guardian in respect of the taking of legal action.   

Ms S.E. Walker:  In which clause is that?   

Mr J.A. McGINTY:  Clause 36. 

Ms S.E. Walker:  In what situations would a child be without a parent or guardian at birth? 
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Mr J.A. McGINTY:  The could be a period during which a child does not have a parent and a guardian has not 
been appointed by the court.  I do not think that would be a long period.  However, whatever may be the duration 
of that period, the limitation period will be suspended.  

Ms S.E. Walker:  Are there any others?   

Mr J.A. McGINTY:  Clause 28 is the close relation provision.  

Ms S.E. Walker:  How would that work?   

Mr J.A. McGINTY:  It would work if the mother or father is the obstetrician and they were the persons 
responsible for deciding whether to sue themselves, for example.  Perhaps a better and more commonplace 
example does not relate to the practice of obstetrics but to a child sex abuse case in which the parent is the 
person perpetrating the offence.   

Ms S.E. Walker:  I was thinking particularly of a child, because the period is three years longer than it is for 
other personal injuries. 

Mr J.A. McGINTY:  When we discussed this issue, it was thought that the normal limitation period of three 
years was too soon to require parents to make a decision in a normal birth defect case.  Whatever way members 
look at it, we have either retained the current general provision or doubled the new provision to give people time.  
The time when a child starts school is not an unreasonable period in a broad sense.  That was the rationale 
behind that.  There is also the mental disability provision in clause 30.  It is the same provision as it is for a child.   

Ms S.E. Walker:  How would that work?  

Mr J.A. McGINTY:  The same rule would apply as it would for a child except for the period when the person is 
suffering a mental disability.  It is not exactly the same period, but the same principle applies.  I think 12 years is 
the rule in those circumstances.  I move -  

Page 28, line 11 - To delete “2 or 3” and substitute “1 or 2”. 

Amendment put and passed.  

Clause, as amended, put and passed.  

Clauses 48 and 49 put and passed.  

Clause 50:  Personal injury -  
Mr J.A. McGINTY:  I move -  

Page 30, after line 15 - To insert -  

(3) This section does not apply to a personal injury that is attributable to the inhalation of 
asbestos. 

What we set out to achieve was one uniform limitation law that would apply in all circumstances.  The way it 
has evolved after discussions with interest groups is that we have two exceptions to the generality of that 
proposition.  One is obstetrics and the other is a continuation of the existing special provisions for asbestos cases.  
The view that we took initially when drafting the legislation was that for somebody who suffers from 
mesothelioma, a tumour will develop classically many years after the exposure.  The person will quickly become 
aware of the symptoms - they will manifest themselves - and death will follow within months.  That is the usual 
pattern.  Our new test, which is set out in clause 50, has the manifestation and knowledge as the grounds for 
extension.  It was thought to classically cover exactly that situation so there was no need to retain a specific 
provision for asbestos sufferers.  In discussions with Mr Robert Vojakovic, it became clear to me that although 
that would be the effect, we would be substituting what is currently the right of mesothelioma sufferers to take 
action with the right to apply for an extension of time.  Although it would not be an issue in every case, it was 
thought to be a diminution of legal rights.  The Government did not want to do that unless it was by agreement 
with the Asbestos Diseases Society.  There are a number of amendments, of which this is the first, to reinstate in 
legislation the special provisions in relation to asbestosis sufferers.  Members will find in this and the Limitation 
Legislation Amendment and Repeal Bill special provisions to mirror and reinstate the current special exception 
provisions.   

Amendment put and passed.   

Clause, as amended, put and passed.   

Ms S.E. Walker:  Why does workers’ compensation appear in the Bill all of a sudden?   
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Mr J.A. McGINTY:  The workers’ compensation provisions relate to the new Workers’ Compensation Reform 
Bill that we will be passing later tonight.  The percentage of disability is expressed.  Currently, there is a 30 per 
cent disability.  A person suffering from an asbestos-related disease - 

Mr J.C. Kobelke:  I’m happy to assist, if you like.   

Mrs C.L. Edwardes:  He’s doing a good job.  Let him battle along.  

Ms S.E. Walker:  Let him struggle along. 

Mr J.A. McGINTY:  I will be struggling along.  I might need reinforcements in a moment!  

The test of accrual of causes of action regarding asbestos-related injuries includes knowledge that the injury in 
question was significant.  The test of significance for a worker was by reference to agreement or assessment of a 
medical panel under workers’ compensation legislation.  The disability level is currently 30 per cent and it will 
come down to 25 per cent of a different measure.  This provision takes into account changes to be made to the 
workers’ compensation laws as they affect this area.   

Mrs C.L. Edwardes:  Is this where I ask you for the difference between disability and impairment? 

Mr J.A. McGINTY:  No - please.   

New clauses 51 and 52 - 
Mr J.A. McGINTY:  I move - 

Page 30, after line 15 - To insert -  

51. Personal injury - asbestos related diseases 
(1) A cause of action for damages relating to a personal injury -  

(a) that is attributable to the inhalation of asbestos; and 

(b) to a person who did not have knowledge of the relevant facts before 1 January 
1984, accrues when the person has knowledge of the relevant facts. 

(2) For the purposes of this section a person has knowledge of the relevant facts in relation 
to a cause of action when the person has knowledge -  

(a) that the injury in question was significant; 

(b) that the injury was attributable in whole or in part to the act or omission which 
is alleged to constitute the cause of action; 

(c) of the identity of the defendant; and 

(d) if it alleged that the act or omission was that of a person other than the 
defendant, of the identity of that person and the additional facts supporting the 
bringing of an action against the defendant, 

and knowledge that any acts or omissions did or did not, as a matter of law, give rise to 
a cause of action is irrelevant. 

(3) For the purposes of this section an injury is significant if the person whose knowledge is 
in question would reasonably have considered it sufficiently serious to justify the 
person’s commencing an action for damages against a defendant who did not dispute 
liability and was able to satisfy a judgment.  

(4) In subsection (5) -  

“commencement day” means the day on which the Workers’ Compensation Reform 
Act 2004 section 79 comes into operation; 

“Workers’ Compensation Act” means the Act having the short title “Workers’ 
Compensation and Rehabilitation Act 1981” before the commencement of the 
Workers’ Compensation Reform Act 2004 section 5 and having the short title 
“Workers’ Compensation and Injury Management Act 1981” on and after that 
day. 

(5) For the purposes of this section, an injury that is - 

(a) a disability as defined in the Workers’ Compensation Act; or  

(b) after commencement day, an injury as defined in that Act, 
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is not to be treated as being significant unless either the parties to the proposed action 
have agreed, or a medical panel constituted as described in section 36(1) of that Act -  

(a) has determined that the degree of the disability assessed in accordance with 
section 93D(2) of that Act, is 30% or more; or 

(b) (on or after commencement day) has assessed that the worker’s degree of 
whole of person impairment evaluated as described in sections 146A and 146C 
of that Act, is 25% or more, 

as is relevant in the worker’s case. 

(6) For the purposes of this section a person’s knowledge includes knowledge which the 
person might reasonably have been expected to acquire -  

(a) from facts observable or ascertainable by the person; or 

(b) from facts ascertainable by the person with the help of medical or other 
appropriate expert advice which it is reasonable for the person to seek, 

but a person is not to be fixed under this subsection with knowledge of a fact 
ascertainable only with the help of expert advice so long as the person has taken all 
reasonable steps to obtain (and, where appropriate, to act on) that advice. 

52. Survival of certain actions 
(1) If a person dies as a result of a personal injury other than an injury that is attributable to 

the inhalation of asbestos but, immediately before the death, a cause of action relating to 
the personal injury had not accrued under section 50, the cause of action relating to the 
personal injury is to be taken as having accrued when the person died. 

(2) If a person dies as a result of a personal injury that is attributable to the inhalation of 
asbestos but, immediately before the death, a cause of action relating to the personal 
injury had not accrued under section 51, the cause of action relating to the personal 
injury is to be taken as having accrued when the person died. 

These new clauses are a continuation of what I already indicated regarding retention of the current special 
arrangements in relation to the asbestos-related diseases.   

New clauses put and passed.   

Clauses 51 to 56 put and passed.   

Clause 57:  Judgments - 
Mr J.A. McGINTY:  This clause is proposed to be deleted.  In view of the provisions in the Civil Judgments 
Enforcement Act 2004 as it operates in conjunction with the commonwealth Service and Execution of Process 
Act 1992 and the commonwealth Foreign Judgments Act 1991, it has been determined that this clause is not 
necessary.   

Clause put and negatived. 

Clauses 58 to 81 put and passed. 

Title put and passed. 
Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council.   
 


